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CALIFORNIA CouNnciIL oF TESTING AND INSPECTION AGENCIES

Meeting Minutes
April 27, 2006
Doubletree — Ontario Airport
222 North Vineyard Avenue
Ontario, CA 91761
(909) 937-0900

General Business Meeting

|. Call to Order — Miki Craig
a Time-3:00p.m.
b. Self-introductions (Attendee List attached)

[1. Program
a. |ASAC291 Accreditation
b. Discussion on program was made to make southern California members aware of
issuesin Las Vegas aswell asthe Bay Area.
c. ASFE RO Forum —May 25-26, 2006
d. Crossing the Line Using Independent Contractors — Kristin Pace, Atty.

1. Full discussion on the usage of independent contractors, the case
which isin-progress at thistime with So.Cal. firm and what we can do
to protect ourselves.

2. Attachment A: Sample Independent Contractor Agreement

3. Attachment B: Model Independent Contractor Audit Form

4. Attachment C: EDD Employment Determination Guide

5. Attachment D: Factors Determining Independent Contractor Status

1. Adjournment

a Time-5:50pm
b. Next meeting — May 25, 2006, Crowne Plaza - Pleasanton



1.

12.

13.

Is the worker paid a fixed salary, an hourly wage, or
based on a piece rate basis? '

Independent contractors agree to do-a job and bill for the
service performed. Payments to independent contractors
for labor or services are made upon the completion of the
project or completion of the performance of specific
portions of the project.

Did the worker previously perform the same or similar
services for you as an employee?

If the worker previously performed the same or similar
services for you as an employee, it is an indication that the
individual is still an employee.

Does the worker believe that he or she is an employee?

Although belief of the parties is not controlling, intent of the
parties is a factor to consider when making an employment
or independent contractor determination. When both the
worker and principal believe the worker is an independent
contractor, an argument exists to support an independent
contractor relationship between the parties.
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Interpretations of Answers

Depending on the services being performed and the type of occupation, this questionnaire
may produce a variety of results. There may be some factors which lean toward
employment and some which lean toward independence. The answers to questions 1 -6
provide a strong indication of the presence or absence of direction and control. The answers
to questions 7 — 13 when joined with other evidence may carry greater weight when
indicating the presence or absence of direction and control.

1. If all of the answers to questions 1 — 3 are "No" and all of the answers to questions 4 — 6
are "Yes," there is an indication of independence. ‘When this is the case, there are likely

" to be a number of "No" answers to questions 7 ~ 13 which add to the support of the
determination.

2. If all'of the answers to questions 1 — 3 are "Yes" and all of the answers to questions 4 — 6
are "No," it is very strong indication that the worker in question is an employee. When
this is the case, there are likely to be a number of "Yes" answers to questions 7 — 13
which add to the support of the determination.

3. If the answer to question 1 or 2 is "Yes" or the answer to any one of questions 4 — 6 is
"No," there is a likelihood of employment. At the very least, this pattern of answers
makes the determination more difficult since the responses to questions 7 — 13 will
probably be mixed. In such situations, the business owner would be well advised to

complete a DE 1870, giving all of the facts of the working relationship and requesting a
ruling from EDD.

4. If the answer to questiOn 3is "Yes" and the answer to question 4 is "No," there is a
likelihood of employment. Given this pattern of answers, it is probable that the answers
to questions 5 and 6 will also be "No." When this happens you may also see more "Yes"

answers to the last group of questions (7 — 13). This scenario would support an
employment determination.

These four scenarios illustrate only a few combinations of answers that could result from the
use of this Employment Determination Guide, depending on the working relationship a
principal may have with a worker and the type of occupation. The more the pattern of
answers vary from the above four situations, the more difficult it is to interpret them. In
situations 1 and 2, there is a greater chance that the interpretation will be accurate, and they
present the least risk to the business owner of misclassifying the worker. With other
combinations of answers, EDD recommends that business owners complete a DE 1870,

giving a complete description of the working relationship and requesting a ruling from the
Department.

NOTE: Some agent or commission drivers, traveling or city salespeople, homeworkers, ,
artists, authors, and workers in the construction industry are employees by law even
if they would otherwise be considered independent contractors under common law.

If you are dealing with workers in any of these fields, request the DE 231SE,

Information Sheet: Statutory Employees, from the Employment Tax Customer
‘Service Office.
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- SOME EXAMPLES OF INDEPENDENT CONTRACTORS AND
- COMMON LAW EMPLOYEES | |

Independent Contractors

An attorney or accountant who has his or
her own office, advertises in the yellow
pages of the phone book under "Attorneys"
or "Accountants,” bills clients by the hour, is
engaged by the job or paid an annual
retainer, and can hire a substitute to do the
work is an example of an independent
contractor. ’ '

An auto mechanic who has a station
license, a resale license, buys the parts
necessary for the repairs, sets his or her
own prices, collects from the customer,
sets his or her own hours and days of
work, and owns or rents the shop from a
third party is an example of an
independent contractor.

Dance instructors who select their own
dance routines to teach, locate and rent
their own facilities, provide their own sound
systems, music and clothing, collect fees
from customers, and are free to hire
assistants are examples of independent
contractors. '

A repairperson who owns or rents a shop,
advertises the services to the public,
furnishes all of the tools, equipment, and
supplies necessary to make repairs, sets
the price for services, and collects from the

customers is an example of an independent

contractor.

Employees

An attorney or accountant who is employed
by a firm to handle their legal affairs or
financial records, works in an office at the
firm’s place of business, attends meetings
as needed, and the firm bills the clients and
pays the attorney or accountant on a
regular basis is an example of an
employee. '

An auto mechanic working in someone’s
shop who is paid a percentage of the work
billed to the customer, where the owner of
the shop sets the prices, hours, and days
the shop is open, schedules the work, and

~ collects from the customers is an example

of an employee.

Dance instructors working in a heaith club

where the club sets hours of work, the
routines to be taught and pays the
instructors from fees collected from the -
customers are examples of employees.

A repairperson working in a shop where
the owner sets the prices, the hours and-
days the shop is open, and the
repairperson is paid a percentage of the
work done is an example of an employee.

- NOTE: Payroll tax audits conducted by EDD have disclosed misclassified workers in virtually

every type and size of business. However, certain industries seem more prone to
have a higher number of misclassified workers than others. .Historically, industries at
higher risk of having misclassified workers include businesses that use:

Construction workers
Seasonal workers

Short-term or "casual" workers
Outside salespersons
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FITZGERALD ABBOTT & BEARDSLEY LLP

ATTORNEYS AT LAW

1221 Broadway, 215t Floor Oakiand, CA 94612 tel 510.451.3300
reply to: P.O. Box 12867 Oakland, CA 94604-2867 fax 510.451.1527

www.fablaw.com

FACTORS DETERMINING INDEPENDENT CONTRACTOR STATUS

The IRS has issued guidelines consisting of twenty factors to be considered in determining the
status of an individual as an independent contractor or an employee. There is no magic formula
based on the guidelines to determine if an individual qualifies as an independent contractor. The
situation will be examined on a case by case basis. The purpose of the IRS guidelines is to
determine the overall amount of control that is being exercised over the task or individual at
issue. The more control that is exercised, the more likely the individual will be classified as an

employee. Therefore, the right to control (even if not exercised) is the most important factor in
making this determination.

Described below are the factors to consider when deciding whether the individual should
be classified as an employee or an independent contractor:

L] Instruction: An employee is told when, where and how to do the job. An

independent contractor is given latitude and is primarily measured by the final
product result. '

[] Training: An employee is generally trained by the employer to perform the job
tasks. An independent contractor usually comes to the job with the skills
necessary to complete the task.

L] Integration: An employees services are generally an integral part of the day to
day success of the business. The independent contractors services are generally
more task or project oriented.

] Services Rendered Personally: An employer is usually interested not only in the
job being completed, but more specifically in who does it and how it is done. This
indicates the employer is interested in the results as well as the methodology.

L] Hiring Assistants: An independent contractor can hire personnel as needed to
complete the task, without the contracting agencys permission. An independent

contractor must pay these personnel directly.

L] Continuing Relationship: An employee has an ongoing relationship with the
employer. A seasonal relationship is considered a continuing relationship.
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[ Set Hours of Work: An employee generally works set hours that are established

by the employer. An independent contractor generally will set his or her own
hours |

[

Full Time: An employee generally works full time. An independent contractor

can work as much or as little as necessary to complete the contracted task within
the allotted time.

Work Done on Premise: Work done on the employers premises usually indicates
control, particularly if the nature of the work is such that it could be done off-site.

Reports: Submission of regular required reports is an indicator of control.

Payment Method: An employee is usually paid a set fee by the hour, week or
month. An independent contractor is generally paid by commission or by the task.

0 o0 O

Expenses: An employee generally has expenses such as travel and other business
expenses paid by his or her employer. An independent contractor must pay
expenses out of his or her fee.

[

Tools and Materials: An employer usually provides tools and materials for the
task to the employee. An independent contractor usually provides his or her own
tools and materials.

Investment: An independent contractor usually has an investment in the facilities
or equipment used to perform his or her services.

U Profit and Loss: An independent contractor can make a proﬁt or incur a loss in
performing their service.

Sequencing: If the task must be performed in a specific prescribed sequence, it is
an indicator of control. However, the controlling issue is who has the right to set
the sequence. The right to set the sequence is the controlling factor; not the
exercising of the right.

Works for More Than One Person or Firm: An independent contractor can
provide services to more than one business at a time.

Offers Services to the General Public: The fact that the services of the individual
are available to the general public is indicative of an independent contractor.

Right to Fire: An independent contractor cannot be fired, if he or she acts in
compliance with his or her contract.

I I I R I

Right to Quit: An independent contractor is legally bound by a contract and
cannot simply quit.
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